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From the Separation of Powers to the Engineering of Inter-Branch Relations:
Theoretical ~ Transformations of the Separation Principle in Contemporary

Constitutionalism

Abstract

This article examines the transformation undergone by the principle of the separation
of powers in contemporary constitutional theory: the shift from a distributive conception,
grounded in an exhaustive tripartite classification of state functions and a strict organic
differentiation, towards an engineering conception that treats inter-branch relations as a
network of intersecting and mobile constraints. The study proceeds from the observation
that the architecture of the modern state can no longer be reduced to three distinct
functions, that the effective cleavage of power has migrated from the boundary between
parliament and government to that between majority and opposition, and that
independent regulatory bodies and constitutional adjudication have redrawn the map of

competences beyond what the tripartite scheme can accommodate.

The central hypothesis holds that the separation principle has not lost its normative
content but has changed its location: having once operated as a rule for dividing functions,
it now operates as a framework for justifying institutional differentiation and disciplining
its overlaps. The research adopts a critical analytical method supported by a theoretical
comparison between the French, German and Anglo-American traditions. It concludes
that the passage from separation to engineering calls for a renewed evaluative standard,
resting not on the degree of organic detachment but on the capacity of an institutional
design to generate effective constraints and to justify each differentiation by a determinate
legitimate function, while cautioning that the multiplication of branches, once detached
from a clear democratic foundation, may become a technique for hollowing out

accountability.
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"Déclaration des droits de I'homme et du citoyen du 26 aofit 1789, art. 16: « Toute société dans laquelle
la garantie des droits n'est pas assurée, ni la séparation des pouvoirs déterminée, n'a point de Constitution
».

2M. J. C. Vile, Constitutionalism and the Separation of Powers, 2nd ed. (Indianapolis: Liberty Fund,
1998y, 83-106.

*Peter L. Strauss, “The Place of Agencies in Government: Separation of Powers and the Fourth Branch,”
Columbia Law Review 84, no. 3 (1984y: 573-669.

*Giovanni Sartori, Comparative Constitutional Engineering: An Inquiry into Structures, Incentives and
Outcomes, 2nd ed. (New York: New York University Press, 1997y, ix-xii.

SEoin Carolan, The New Separation of Powers: A Theory for the Modern State (Oxford: Oxford
University Press, 2009y, 1-24.
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2015): 515-597.
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