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Abstract

This paper examines whether a commercial goodwill (fonds de commerce / al-
asl al-tijar1) may lawfully be established on property held in waqf (Islamic religious
endowment) under Moroccan law. It starts from the structural tension between
the wagqf institution — oriented toward religious charity and the inalienability of
the endowed asset — and the commercial goodwill, which is oriented toward
profit. The paper shows that Moroccan legislation (Article 2 of Law 49.16 on
commercial leases, and Article 70 of the Waqt Code) expressly excludes the
acquisition of lease-renewal rights over premises held in waqf, without expressly
prohibiting the constitution of the commercial goodwill itself, since the right to
lease renewal is only a secondary, non-mandatory element of the goodwill under
:Article 79 of the Commercial Code. This gap has produced conflicting case law
one line of authority denies the possibility altogether based on the special, non-
transferable and non-seizable nature of waqt property, while another affirms it on
the ground that the absence of a lease right does not negate the existence of
clientele and trade reputation, the two constitutive elements of the goodwill. The
paper further addresses the legal and practical difficulties this raises — eviction
procedure, jurisdiction, the fate of the goodwill upon sale, pledge, or business-
difficulty proceedings, the position of secured creditors, and the waqf
administration's power to terminate the lease and prohibit subletting. It concludes
that integrating wagqf real estate into the commercial investment cycle remains
legally possible, though practically problematic, and that Moroccan case law has

.not yet settled on a unified position
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